
Part 1 of this article series discussed the various 
provisions of the Companies Act 71 of 2008 (the 
“Act”) which impute personal liability on persons 
for contravening the Act. This article will now 
observe how the South African courts have 
interpreted those provisions of the Act.

On the 26th of June 2020, the High Court of the 
Gauteng Local Division delivered a judgment which 
dismissed the certification of a class action made by 
the shareholders of Steinhoff International Holdings, 
who sought to hold the company’s directors (and 
various other persons) personally liable for the 
diminution of the company’s share value in accordance 
with section 218(2) and 20(6) of the Act (hereinafter 
referred to as the “Steinhoff case”).

Similarly, on the 3rd of July 2020, the Supreme Court 
of Appeal delivered a judgment which dismissed an 
application made by the minority shareholders of 
African Bank Investments Limited, who sought to hold 
the company’s directors (and various other persons) 
personally liable for the diminution of the company’s 
share price in accordance with section 218(2) of the Act 
(hereinafter referred to as the “African Bank case”). 

This article will investigate why the shareholders in the 
Steinhoff case and the African Bank case were 
unsuccessful in utilising section 218(2) and 20(6) to 
hold the parties who allegedly contravened the Act 
liable.

Legislation

Section 218(2) of the Act holds any person who 
contravenes any provisions of the Act, liable for the 
loss or damage suffered as a result of the 
contravention.

Section 20(6) of the Act provides that each shareholder 
of a company has a claim for damages against any 
person who intentionally, fraudulently or due to gross 
negligence, causes the company to do anything 
inconsistent with the Act or limitations, restrictions or 
qualifications contained in the company’s MOI.

Steinhoff Case

Section 218(2)

In the Steinhoff case, the court found, as it pertains to 
section 218(2) of the Act:

the common law does not hold directors liable to 
shareholders for the devaluing of share prices, even in 
instances where the devaluing occurred as a result of 
the conduct of the directors.

The court highlighted the difficulty of adopting a literal 
interpretation of the section, which essentially gives 
rise to wholesale liability in favour of all persons who 
sustain loss or damage due to contraventions of the 
Act. This approach places too great a burden of liability 
and risk upon directors. Furthermore, if that was truly 
the intention of the legislature, it would have made that 
clear in the Act.

The provision should be understood as recognising a 
right of action for contraventions of the Act, however, 
further details such as what that right consists of, who 
enjoys the right and against whom the right may be 
exercised against, are all issues to be resolved by 
reference to the substantive provisions of the Act.

Section 20(6) 

In respect of section 20(6) of the Act, the court in the 
Steinhoff case found:

There is no obvious rationale as to why the legislature 
would decide to compensate shareholders, not only to 
the exclusion of the company, but indeed to the 
exclusion of other persons who might suffer loss as a 
result of the company acting ultra vires or unlawfully.

The correct interpretation of the section is that it 
imposes liability on persons who cause loss to the 
company. In other words, the section requires those 
who have caused the company to act ultra vires or 
unlawfully to make good to the company by way of 
damages, the loss they have caused to the company.
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African Bank

In the African Bank case, the court found as it pertains 
to section 218(2) of the Act:

Shareholders of African Bank Investments Limited 
(ABIL) have no claim in law against a third party who 
causes loss suffered by ABIL. The diminution of the 
value of the shares is merely a reflection of the loss 
suffered by ABIL. 

Where a statute expressly and specifically creates 
liability for the breach of a section, then a general 
section in the same statute cannot be invoked to 
establish a co-ordinate liability. 

It cannot be said that there is anything in the section to 
indicate that the legislature intended to alter the 
common law and allow reflective-loss claims to be 
brought under that section. 

The court was not prepared to discard the 
requirements of the common law relating to fault, 
foreseeability and causation. 

If the section had the broad ambit desired by the 
shareholders, it would be a drastic departure from a 
core principle of company law.

Summary

In a nutshell, section 218(2) of the Act cannot be relied 
upon as a standalone remedy and any liability for 
contravening the Act is confined to the substantive 
provisions of the Act and the common law. Likewise, 
section 20(6) of the Act should be understood as a 
remedy available to the company and not a remedy 
available to shareholders to the exclusion of the 
company.

Fortunately, all is not lost, as the Act does contain 
other mechanisms which shareholders may employ to 
pursue legal actions against persons who contravene 
the Act. This was highlighted in both the African Bank 
case and the Steinhoff case, wherein the courts 
maintained that section 165 of the Act could be utilised 
by shareholders to compel the company to take action 
to protect its legal interests. This action benefits the 
shareholders indirectly as the success of the company 
in its legal proceedings can have the effect of 
increasing or stabilising the share price, which has the 
net effect of benefitting shareholders.  
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The Covid-19 pandemic and the lockdown 
imposed by the South African government, in 
order to slow down the spread of the virus, 
have accumulatively placed unprecedented 
financial strain on companies. Some 
companies may find themselves in a 
temporary insolvent position which affects 
their ability to pay their creditors such as 
banks or suppliers. 
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